


AMENDED AND RESTATED
DECLARATION OF RESTRICTIONS, COVENANTS, AND HOMES
ASSOCIATION DECLARATION FOR INDIAN CREEK PARK ESTATES

WHEREAS, a plat of land known as Indian Creek Park Estates has been filed with the
Register of Deeds of Johnson County, Kansas on the 9" day of April, 1984, as instrument number
1462601 at Plat Book 55, Page 39; and

WHEREAS, said plat creates a community to be commonly known as Indian Creek Park
Estates, composed of lots and tracts described as follows:

Block 1, Lots 1 through 9; Block 2, Lots 1 through 4; Block 3, Lots
1 through 33; Block 4, Lots 1 through 24; Block 5, Lots 1 through 11;
Block 6, Lots 1 through 14; Block 7, Lots 1 through 10, Indian Creek
Park Estates, a subdivision of land in the City of Qverland Park,
Johnson County, Kansas.

WHEREAS, said plats dedicate to the public all of the streets and roads shown on said plat
for use by the public; and

WHEREAS, the Developer, Aurora Homes, Inc., caused to be recorded that certain
Declaration Of Restrictions (“Declaration”) applicable to the property described above in the office
of the Register of Deeds of Johnson County, Kansas on May 2, 1984 in Volume 2001 at Pages 635
through 641; and

WHEREAS, the Indian Creek Park Estates Homes Association caused to be recorded that
certain Amendment To Indian Creek Park Estates Homes Association’s Declaration And Restrictions
applicable to the property described above in the office of the Register of Deeds of Johnson County,
Kansas on September 12, 1997 in Book 5307 at Page 668 through 670; and

WHEREAS, the Developer, Aurora Homes, Inc., caused to be recorded that certain Homes
Association Declaration applicable to the property described above in the office of the Register of
Deeds of Johnson County, Kansas on May 2, 1984 at Volume 2001, Pages 642 through 650; and

WHEREAS, the Developer, Aurora Homes, Inc., caused to be recorded that certain First
Addendum To Indian Creek Park Estates Homes Association Declaratiou applicable to the property
descnibed above in the Office of the Register of Deeds of Johnson County, Kansas on July 9, 1984
at Volume 2033, Page 469; and

WHEREAS, the undersigned, being the owners of more than seventy-five percent (75%) of
the lots described above, wish to amend and restate the Declaration of Restrictions, the Homes
Association Declaration, the First Addendum To Indian Creek Park Estates Homes Assoctation
Declaration, and the Amendment To Indian Creek Park Estates Homes Association’s Declaration
And Resirictions all referenced above.
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Section 3. Approval of Plans and Roofing Materials.

Construction or demeolition shall not commence on any dwelling, detached structure, fence,
structure or other improvements unless and until plot plans, architectural, structure, building, and
elevations specifications, as well as details of fencing and landscaping have been first approved in
writing by the Board. The Board shall have sole discretion to approve or deny said plans. All
dwellings and other improvements shall have 30 - 40 year composition simulated wood shingles or
wood shake shingles of a weathered brown color providing they satisfy the building codes of
Overland Park, Kansas. The Board shall have the right to elect an Architectural Review Committee
in order to establish guidelines, rules and regulations to govem construction or demolition of
dwellings, structures and improvements. The Architectural Review Committee may also be granted
the power to approve or deny all plans submitted pursuant to this Article and any other powers the
Board deems necessary and advisable to carry out the purposes of these Declarations.

Section 4. Vanances and Encroachments.

Notwithstanding anything herein to the contrary, the Board shall have the right to permit
reasonable modifications of the setback requirements, not to exceed ten feet, unless such variance
would be prohibited by governmental regulations. Any such modification or variance permitted shall
be evidenced in writing or as a plan approval and shall be executed by the Board.

Section 5. Temporary Dwellings.

No structure of a temporary nature and no trailer, mobile home, recreational vehicle, tent,
garage, bam or other outbuilding shall at any ttme be used as a residence or constructed or placed
on a lot.

Section 6. Trash, Nuisances and Yard Maintenance.

No trash, garbage, ashes, junk, junk cars, inoperable vehicles or other refuse or debns shall
be thrown, dumped, or placed on any lot, on the streets, the common properties or enfrance
monuments, or be permitted to accumulate or remain on any lot. Weeds, plants and landscaping
shall be properly maintained by the Lot Owner and dead or unsightly growth removed. Al yards
for each dwelling shall be kept reasonably mowed by the Association. If a Lot Owner requests that
the Association not mow the lot, it shall be the responsibility of the Lot Owner to maintain and keep
the lot reasonably mowed.

No noxious, offensive or illegal activity shall be carried on upon any lot, nor shall anything
be done thereon which may be or may become an annoyance or nuisance to the neighborhood.

It1s understood that the Association shall retain the right to keep and maintain such materials
and equipment they deem to be reasonably necessary to maintain common properties, any adjacent
property owned by the Association, or any other lot.

20060420-0006470 D4 .F'IQLI !LI(:I'IO'
WSABEOPQ 100505178v1 4 P 5of g 11:02.03 AM
Register of Deeds T20080G18527

JO €D KS BK:2060604 PG: 006470







Section 10. Sodding and Lawn Sprinklers.

All portions of yards shall be sodded up to the street curb and at all times of the lawn growing
season, be irrigated by the lot owner. The cost of the water serving the sprinkler system shall be the
sole cost and expense of the lot owner.

Section 11. Rental or Leasing. Each dwelling or dwelling unit upon each lot in this
Subdivision may be rented or leased only one tfime for a period of one year subject to the prior
approval of the Board which it may, in its sole discretion and without cause, withhold. The intent
of this Section 11 is to prevent non-occupant owners from purchasing the lots in Indian Creek Park
Estates Subdivision for investment purposes. It is the desire of the Association and Board to
maintain an owner occupied residential community and to preserve the community atmosphere of
the Subdivision. All lot owners desiring to lease or rent a dwelling or dwelling unit upon the lot
must receive prior approval of the lease or contract renting the dwelling or dwelling unit and said
lease or contract must contain a proviston that the tenant shall abide by this Amended and Restated
Declaration of Restricttons, Covenants, and Homes Association Declaration for Indian Creek Park
Estates and 1f the Declaration of Restrictions are violated, suit may be initiated against both the
tenant and the lot owner. Durning the renta] or leasing of the dwelling or dwelling unit upon the lot,
the lot owner shall remain responsible and liabie for all violations of this Declaration. The Board
shall have the authority to promulgate additional rules and regulations governing the leasing and
rental of the lots, dwellings, and dwelling units, and the use and occupancy thereof by tenants as the
Board, in its sole discretion, deems necessary or desirable.

ARTICLE I
STREETS, COMMON PROPERTIES AND ACCESS EASEMENT

Section 1. Use.

Subject to the provisions of Section 4 of this Article, every member of the Association shall
have a nght and easement of enjoyment in and to the common properties, and any easements, if
granted, shall be appurtenant to and shall pass with the title to every lot. In this connection all lot
owners of Indian Creek Park Estates shall have full access and enjoyment to all common properties
and trails within the entire subdivision known as Indian Creek Park Estates.

Section 2. Title to Streets.

All streets and roads m Indian Creek Park Estates have heretofore been dedicated by
Developer to the public use, and enjoyment. The Assoclation, at its sole cost and expense and not
at the cost of Johnson County, Kansas or any other municipality having jurisdiction thereover, will
maintain all subdivision monuments and the easements within which they are located as well as all
street islands, subdivision monument signs or markers and all plantings or other improvements
located within public right of way.

(UL AP RS TP
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Section 3. Title to Common Property.

The Association mayretain the legal title to the common properties. Any conveyance of title
to the common properties shall only be in wnting and be subject to all easements, restrictions and
reservations of record.

Section 4. Extent of Members’ Easements.

The nght and easements of enjoyment created hereby as to the Common Properties shall be
subject to the right of the Association to assign or convey sewage, water, drainage, and other utility
easements over, through or under all or any part of the Common Properties.

Section 5. Association’s Access Easement.

The Association shall have an easement for the purposes of, and does hereby reserve, the
right to locate, erect, construct, maintain and use, or authorize the location, erection, construction,
mamienance and use of entrance monument signs or markers, drains, pipelines, sanitary and storm
sewers, gas and water lines, electric and telephone lines, television cables and other utilities, and to
give or grant rights of way or easements therefore, over, under, upon and through all easements and
rights of way shown on any recorded plat of the Property or any common area. All utility easements
and rights of way shall inure to the benefit of all utility companies, including, without limitation, the
Johnson County Unified Waste Water District, for purposes of installing, maintaining or moving any
utility lines or services and shall inure to the benefit of all owners and the Homes Association as a
cross-casement for utility line or service maintenance.

The Association does hereby reserve for itself and its successors and assigns an easement
over and through all unimproved portions of each Lot located within the Property for the following

purposes:

{a) To perform the duties of the Homes Association in maintaining any common
area; and

(b) To have access to any lot for the ability to correct any drainage or landscaping
problems that may arise.

ARTICLE IV
MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

Section 1. Membership

Every person or entity who is a record owner of a fee or undivided fee interest in any lot,
shall be amember of the Association, provided that any such person or entity who holds such interest
merely as a security for performance of an obligation shall not be a member.

Il
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Section 3. Special Assessments for Capital Improvements or Additional Maintenance.

In addstion to the annual assessments authorized by Section 4 hereof, the Association may
levy a special assessment for the purpose of deferring in whole or in part, the reasonable costs of any
necessary construction or reconstruction, unexpected repair or replacement of a described capital
improvement upon Common Properties such as to maintain and operate the same in a first class
condition, including the necessary fixtures and personal property related thereto, or for purposes of
providing additional maintenance activities as authorized herein; provided that two-thirds of the
votes of members voting in person or by proxy at any meeting duly called and properly held for this
purpose, prior written notice of which shall be sent to all members pursuant to the Bylaws of the
Association, consent to such assessment.

Section 4. Amount of Annual Assessments.

The Association may establish annual assessments as needed for current maintenance costs
and needs of the Association. The annual assessments shall be established at any meeting of the
Association duly called for this purpose with written notice to all members at least thirty days in
advance, said notice setting forth the purpose of the meeting. Further, the assessments shall be
established only by two-thirds of the votes of those members who are voting in person or by proxy
at the meeting. The annual assessment is to be paid in monthly instaliments due on the 1* day of
each month.

Section 5. Delinquent Assessments.

A, Fach assessment shall be a charge against the Lot Owner and shall become
automatically a lien in favor of the Association on the Lot against which it is levied as soon as the
assessment becomes due. Should any Lot Owner fail to pay any assessment within 30 days of the
due date thereof, then thereafter such assessment shall be delinquent and bear interest at the
maximum rate allowable by Kansas law or 10%, whichever is greater, per annum from the due date
until paid, which interest shall become part of the delinquent assessment and the lien on the Lot.
Should any Lot Owner fatl to pay any annual assessment within 30 days of the due date thereof, then
the Board shall have the right to accelerate the total amount of the annual assessment for that year
and declare the total amount for the entire year due and owing. Should it become necessary to
engage the services of an attomey to collect any assessment hereunder, all costs of collecting such
assessment, including court costs and reasonable attorneys’ fees, shall, to the extent permitted by
applicable law, be added to the amount of the assessment being collected and the lien on the Lot.
Each assessment, together with interest thereon and collection costs, shall also be the personal
obligation of the Lot Owner at the time when the assessment became due.

B. Payment of a delinquent assessment may be enforced by judicial process
against the Lot Owner personally or against the Lot, including through lien foreclosure proceedings
in any court having jurisdiction of suits for the enforcement of such liens. The Board may file
certificates of nonpayment of assessments in the office of the Register of Deeds of Johnson County,
Kansas, and/or the office of the Clerk of the District Court for Johnson County, Kansas, whenever
any assessment 1s delinquent, in order to give public notice of the delinquency. For each certificate
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ARTICLE VII
GENERAL PROVISIONS

Section 1. Duration and Modification.

The covenants and restrictions of this Amended and Restated Declaration shall run with and
bind the land and shall inure to the benefit of and be enforceable by the Association, the Board, or
by the Lot owner of any land subject to this Declaration, their respective legal representatives, heirs,
successors, and assigns, for a term of twenty (20) years from the date this Declaration is recorded,
after which time said covenants shall be automatically extended for successive periods of ten (10)
years unless an instrument has been recorded, agreeing to amend said covenants and restrictions in
whole or in part.

The covenants and restrictions of this Amended and Restated Declaration may be amended
at any time by affirmative vote of 67% of all members of the Association. The vote may be cast in
person or by proxy and be recorded by the Secretary. The Amendments shall be recorded by the
President of the Association, upon certification by the Secretary, that a vote was taken and the
Amendment was approved by 67% of all members of the Association.

Section 2. Notices.

Any notice required to be sent to any Member or Lot owner under the provisions of this
Declaration shall be deemed to have been properly sent when mailed, postage prepaid, to the address
of the lot owned by the member.

Section 3. Enforcement.

Enforcement of these covenants and restrictions shall be by any proceeding at law or in equity
against any person or persons violating or attempting to violate any covenant or restriction, to
restrain violation, to prevent further violation, and/or to recover damages or all such remedies and
against the land to enforce any lien created by these covenants, and failure by the Association, the
Board, or any Lot owner to enforce any covenant or restriction herein contained shall in no event be
deemed a waiver of the right to do so thereafter. Should it become necessary for the Board or the
Association to engage the services of an attorney to enforce any of the covenants or restrictions
contained herein, all cost of enforcement, including court costs and reasonable attorney’s fees, shall,
to the extent permutted by applicable law, be paid by the person or persons against whom action was
taken for violation of said covenants or restrictions, regardless of who the prevailing party is.

Section 4. Other Association Matters.

The lots described within this Amended and Restated Declaration shall be governed by the
Articles of Incorporation of Indian Creek Park Estates Homes Association, Inc., and the Amended
Indian Creek Park Estates Bylaws and Rules And Regulations. Ifthe provisions of any of the above-
referenced documents are inconsistent with this Amended and Restated Declaration, this Amended
and Restated Declaration shall control. The Board has the power and right to promulgate, enact and
enforce additional Rules and Regulations from time to time to govemn the properties within Indian
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Creek Park Estates Subdivision which are deemed necessary by the Board to further the purposes
of the Covenants and Restrictions contained herein.

Section 5. Association and the Board.

The management and control of all improvements within the Indian Creek Park Estates
Homes Association shall be under the control of the Association. The Board shall be charged with
the responsibility and is hereby given the right to carry out the rights, duties and obligations of the
Association granted in this Amended And Restated Declaration Of Restrictions, Covenants, And
Home Association’s Declaration For Indian Creek Park Estates. Any approvals required by the
Association herein must be granted by and through the Board or the Board’s designee or assignee.

Section 6. Severability.

In the event any one of these covenants or restrictions are held invalid by a Judgment or court
order, this shall in no way affect any other provision which shall remain in full force and effect.

Section 7. Committees and Sub-commitiees.

The Board shall have the right to appoint, elect, or designate committees and sub-committees
and to specify the powers and duties of each committee or sub-committee as the Board deems
necessary and desirable to carry out the intent and purpose of these Amended and Restated
Declaration of Restrictions. Such committees can include, but are not limited to, an architectural
review committee, lease review committee or assessment review committee. Any right of approval
granted to the Board herein may be designated or assigned to any committee or sub-committee
designated, elected, or appointed by the Board.

IN WITNESS WHEREOQF, the Associat y executed
the day and year first above written.

By
STATE OF KANSAS )
)
COUNTY OF JOHNSON )
T " 10wledged before me this dayof ,

2004, by _ L.

Notary 1 ULV LI U IV DAL LAULLELY and State
My commisston expires:

MARK V. BODINE |
Notery Public -8 7 i IIIIHI
My Appt. Expires i

L
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